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For almost twenty years the Institute's agenda of uwn-
finished business has included a proposal to prepare & model penal
code. The project was advanced in 1931 by a Joint Committee on

Improvement of Criminal Justice composed of representatives of the

American Bar Association, the American Law School Association and
the Institute, with the endorsement of the Bar Association and
the Schools (see A.B.A. Rep. vol. 56, p. 413). It was supported
in December, 1934, after a year of study by an able Advisory Com-
mittee whose report the Institute itself approved (see the American
Law Institute Reports in Relation to Future Work of the Institute
[1935]). '
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R Bases of The. Modal C‘Gd& Préam

First: Whatever views are held about the penal law, no
one will question ite importance in scclety. This is the law on
which men place their ultimate reliance for protection against all
the deepest injuries that human conduct can infliet on individuals
and institutions. By the same token, penal law governs the
strongest force that we permit officisl agencies to bring to bear
on individuals. Its promise as an instrument of safety is matched
cnly by its power to destroy. If pemal lav is weak or ineffective,
basic human interests sre in jeops

¢ 5 I:r it 13 h&rnh or ax‘bitrary
/ | in its impact, it works s gross injustice on those caught wnm
its toils. The law that carries such responsibilities should surely

be as ra-t.taml and just as law can be. MNowhere in the emiﬂ legal

field is more at stake for the community or for the indivi

Despite its cardinal importance, pemal law in
the mm States has never had the type of -mm.m -mmma
that has nurtured the unlom«at of mwu m m thmn
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eritical intelligence to bear upon the whole. The volume and the

calibre of academic work in penal law is far below that in the
Tields that yleld the large professional rewards. Only in recent
years and in the recognition of a public duty have the schools and

the profession evinced interest and concern commensurate with the

importance of the field.

This new interest has yielded tangible results but thus

far they lie mainly in procedure and administration. The Crime
Surveys and Wickersham R eport focused attention on procedural
abuses and the many problems that inhere in penal law enforcement.
The Crime Conferences alded the 'emm icm of federal participation

in the work of erime control, including the immense development of
the Bureau of Investigation. The Model Code

of Criminal Procedure
iaid a basis for articulation and revision of the law of




& role in erime prevention. But important as this many-sided

growth has been, it has been most unevenly distrivuted throughout
the country; and where it has involved the penal law itself, as
distinguished from procedure or enforcement, the change s been
superimposed upon the corpus of the law without attention to the
rest of the existing legal structure.

Third: Thus penal law to-day almost as much as twenty

years ago shows the neglect with which it has been treated for 8o
long. In many states the statutes have done little more with major
crimes than indicate the range of penalties with vhich they may be
visited, relying on the common law to pour a comtent into the mainm
concepts used. MNost states, for example, still have no statutory
definition of the crime of murder but only, where the crime has
been divided into two degrees, of the indicie of first de
Many of the most important doctrines such as those that give the
measure of responsibility, complicity, excuse or Justification have
ion in the statutes, having status as as
tions of each individual emactment or as an exp
words in statutory formulations, like "unlawful", "eulpab: .
"willful”, Even in states such as New York and Californis that
have attempted & full legisiative statement, the statutes drav a
large part of their meaning from the older concepts of the common
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The substantive inﬂic:atiom are as plainly marked. There

2 Al )

are important dii’ferences fm tu 'bhe ccmduct tba‘b i criminal even

in Plelde that involve pepow=

excuse in homicide and other crimes involving membemse bodlly in-
naedédene. o
Jury:; the extent to which kmegligant injury or neogivipeet. creatiocn

of the risk of injury is criminsl; the range of the sexual pffences;
the scope of crimimiity in cases of conversion and of fraud; the
defensive efficacy. of honest misteke,such as belief in the validity
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what large part their grounds are accldental or fortultous, an

old decision deemed to be authoritative, the mood that dominated

a tribunal or a legislature at strateglic moments in the past, a
flurry of public excitement on some single matter, the imitavive
aspects of so much of our penal legislation, the absence of et'tmz*‘
tive legislative reconsideration of the problems posed. In this

century only one State, Louilsiana, hes succeeded in accomplishing

substantial legislative re-examination of ite pemal lav resulting
8. Even there, though
practical objectives forced & umzm ¢mmm of the possibili-
ties, precluding opening most of the deepest issues posed.

Fourth: There are, of course, important aimmn

in enactment of a code effecting major change

the work was done by the Louisiana Law Institut

¥, its in

between the law in action and the law in books in this as in

other fields. The soundest paper system would be to

ished by an "MW“ administration and sensible sdministration
may get good results despite glaring defects in law. Abusive
definitione of the scope of eriminality may have their teeth drawn
by the agencies of prosecution in refusing to proceed. Hars
anarchical penalty provisions can be cireum

vigor of the law beyont



licreover, no assurance that the possible corrvectives will be used
in situations where they ocught to be upon the merite or that /t«ha‘lz'
application will be principled and free from favor or abuse. A
Society that holds, as we do, to belief in law can not regard with
unconcern the fact that prosecuting agencies can exercise so large
an influence on dispositions that involve the pemal sanction, with-
out reference to any norms but those that they may creat
themselves. Whatever one 1

rould hold as to the need for a discretion
of this order in a proper sgys

lation of its exe €lesr that 1t8 existencs san not



The challenge is, in substance, that the penal law is
ineffective, inhumane and thoroughly unscientific. %Its ineffec~
tiveness is argued from the prevalence of serious offences and
the high rates of recidiviem that the crime statistics uniformly
show. Its inhumanity is argued from the use of punishment as
sanction including even penalty of death; )ﬂw narrow range' in
which the law accords importance to the causes and dynsmics of
eriminal conduct rather than the mature of the proved offence;
by the injury inf

the extent to which sanctions are governed
rather than the future danger the defendant
requirements for an effective therapy; the wide and seemingly

court., All this is urged as evidence that pemal law, whatew:
exponents may avow as its philosophy and purposes, is actual

mated largely by retributive objectives, constituting nothing mre
than vengeance in umi».ﬂ"m further impeack '

rests in part on these conte: i but in larger part on the sub~
mission that the law - or some at least of its important a ne

O Myuum
mwmumw, ttmmmmg




terms; and, finally, that though the law purporis to be concerned
with the control of specified behavior, it vejects ov does not
fully use the aid that modern sclence can afford. .
To state this many-sided challenge is not to say that it
is right either in whole or part or even that it is interpally con-
sistent. It is to say that 1ts existence indicates a state of con-

flict about penal law among impor

public interest that is itself a pro
way to profit from this tension and contribube -
to explore the meriits of such criticiem in the %&mtl £
the critique is valid,

gilderation of the law. Yhere

from recognition of its merit.
or inadequate analysis of the
It should be sdded that in recent ye

d before the thrust of some of these contentions; this is

indeed, where the |

here is no diffevence of opinion, for ex
point that prisons can be t '
impressionsble inmates, enlarg Mminis)
alities for further criminelity by the time the moment
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e e vis the theory used in dealing with the irresponsible
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and in related areas in which copmitments have Deen sERT

ment GIINEEIEEES, i» virtue of probmwu 1&%\ and the develop-

ment of indetermivate semtences, though neither law nor 1ts

sdministration can be said to concentrate upon this single end.
qf/mthar and to what extent the law cught %o go further and embrace this
as its only or its major cbject is one of the basic issues ¢alling for
consideration. The implications of this proposition with regard to
treatment methods and 1ts further impact on the definition of offences,
not 4o spesk of the problem of safegusrds for the individual, eall for
much larger exploration than they thus far have received. Even the
reforms of recent years that move in this direction and the experience
that they have yielded call for close evaluation on the most impartial
scale.

Sixth: If systematic re- n of the content,
methods and objectives of the pemal law is needed and important,
the model code proposal is responsive to the need.
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The draft would be prepared upon Vhe vaslis of & study

that would canvess the existing law and practice, articulsate the
legislative issues, analyze the poasible solutlions and appralse
competing values and considerations that o legislative choice
should weigh., Upon the major points involved it would not only
survey and compare the merits of solutions Loupd in the Wmil-

ing law of the United States and the pro sosals that have been ad-

vanced for its improvement but alsc those developed in The codes

of foreign countries, where pensl legislation hus received such

wwther pmaaih‘ff*'&ms that fresh imsagina-

large attention, and the

tion may suggest *ﬂ'ﬁ‘a the extent -« and the

ex i : 38 1&1’&@ « that

legislative cholice ocught to be guided or can be assisted by knowl-

edge or insight gained in the medical, psychological and social
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of immense importance. Such a commentary, executed competently,
would serve at least to place the literature of the penmal law upon

& parity with that of well-developed legal fields.

The model code would represent the practical embodims

of the conclusions of the study and the commentary, in the form
best calculated to promote their use. It would represent much
more as well. It would assure stbtenticsn not alone to substance
in solutions recommended but also %o the drafting provlems they
present. This 18 a matter of substantial

import in a field where
legislative drafting on the whole is at its lowest level and where
the drafting difficulties are immense. Even more imsmmm: » legis-
lative formulation is the best way to elieit the collective Judg-

ment of the Institute upon the merits of conclusions offeved by

1t is precisely for the reason that the Institute’'s approvel pre-
supposes the

ammnity t‘b 11l consideration of the issues that i‘m

1S Q !(oboﬂ.&/MSoIcor&mn_.
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the main source employed in drafting the Criminal Code of Canada

of 18%2 and played a major wole in the nmmerous other forsmalations
v sh

for the LColonies and the d.epwaamim v Similoarly, Macsuley would

mamc with the Model Youth Authortty Act. It u 'kh; mxm that

mmmmwwmmummmﬁmumummuu
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15 .

rates, the character of population, public budgets, facilities
and personnel. It is essential to confine the project within
areas where such variety does not preclwde a wniform solubion

or else to meet the difficulty by the presentation of alterns-~
tive solutions adapted to the various conditions posed. There
will be need, in any case, for such use of alternatives since
many legislative choices may so largely turn on matter of opinion

that the Institute will not be ready to endorse a single answer

tO the quﬁﬁtit)n Miﬂﬁd 5 Whm tm't iﬂ W, tm COYmY

provide a full discussion of ’bh& reasons

far ’thiﬂ mode

sentation, mars.haling the m“f
that the draft mg not mwlve .
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To put the matter more concretely, the code should deal with
the general doctrines governing both the existence and the scope of

liability' the classification of and the definition of major offences;
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Justlflcatlon and deiences, ‘the discrlminations made to prescrlbe or to
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"va:y appllcable penalties and other treatment methods and the range,
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\ nature and purpose of the sanctions used; ;the crlterla for measuring the
TN R , PP Mmoo
Qli distri butlon

of authorlty for disp081tlon of offenders, 1nclud1ng sentence and release
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procedure the selectlon and definition of the groups accorded special
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effect of mental dlsorder or defect upon responsibility;

.»3 \““"“% Ly

g//"#E:eatment, such as juveniles, youths and habitual offenders and the nature

of' the special treatment authorized; /the inchoate crimes and commitment

procedures designed to reach potential malefactors before the harm of

which they may be capable is done. The organized, professional criminality

that exercises such a baneful influence in other areas as well as on the

incidence ofcrimeawould necessarily receive attention in these contexts.

This is a full agenda which encompasses both the main content
of’ our penal law apart from the minor offences and except for so-called

contraventions, of the modern penal codes abroad.

Ninth: The present state of the behavior sciences does not cast

T T

doubt upon the wisdom, usefulness and feasibility of ' such a program.

Granting that we may expect significant advance in scientific. ins,ight'

concerning both the causes and control of human conduct, it 18 none the

less important to attenpt fully to use the insights we now have., Work

done today is subj ect to revision in the future in light of changes in
the state of knoivledge and present

f

16.
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conclusions can, in any case, be cast in forms most sulted To sssini -
late such changes as they may oceur. lore ;-f than this, however, only
systematic study of the penal law and its pervasive problems can ap-
praise the relevancy of bebavior sclence ©o the field, Vhat is

lyeis, sorting the ethical, political,

required is sustalned ans
technieal or practical aspects of problemns
pects, in the sense of the behavior sciences. Buch an analysis has

from their scientific as-

been tC0 long

reason to believe that pro
By the seme token, to conduct the canvess in the context of the con-
evete legislative problems is &n ideal vay to judge the status and
enduring form of social

the implications of behavior science for this end

action and control.
There is esmall danger that a project so comceived will

to "unfreeze” far more than it can tend to "freeze.” But if and
in 8o far as candid study leads to the conclusion that social judg-
by scientific progress, there is important gain in recognizing this
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